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ANALOGICAL KNOWLEDGE OF GOD
AND THE
VALUE OF MORAL ENDEAVOR

Patrick H. Byrne

Boston College
Chestnut Hill, MA 02167-3806

I. INTRODUCTION

ONERGAN BEGINS THE chapter on “Religion” in Method in
Theology with a section entitled “The Question of God.”! In that
section he raises a series of questions to which he does not pro-

vide an explicit, systematic reply either in Method itself or, as far as I

have been able to determine, anywhere else in his writings. Of particu-
lar interest to me is the last set of questions in that series, which are as

follows:

To deliberate about “x” is to ask whether “x” is worth while. To
deliberate about deliberating is to ask whether any deliberating is
worth while. Has “worth while” any ultimate meaning? Is moral
enterprise consonant with this world? ... is the universe on our
side, or are we just gamblers and, if we are gamblers, are we not
perhaps fools, individually struggling for authenticity and collec-
tively endeavoring to snatch progress from the ever mounting
welter of decline? The questions arise and, clearly, our attitudes
and our resoluteness may be profoundly affected by the answers.
Does there or does there not necessarily exist a transcendent, intel-
ligent ground of the universe? Is that ground or are we the

ILonergan, Method in Theology (New York: Herder and Herder, 1972) 101.

© 1993 Patrick Byrne 103
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primary instance of moral consciousness? Are cosmogenesis, bio-
logical evolution, historical process basically cognate to us as
moral beings or are they indifferent and so alien to us??

The significance of ‘deliberating about deliberating’ in the fullest
sense is enormous. It is no mere hypothetical question, but one of ul-
timate existential import. It would seem that if ‘worth while’ has no ul-
timate meaning, if moral enterprise is incompatible with this universe,
then surely we are ‘just gamblers and ... perhaps fools, individually
struggling for authenticity.” But if ‘worth while’ has no ultimate mean-
ing, then the struggle for authenticity is ultimately doomed — for what
meaning of authenticity could be applied to a fool? Once the universe
had been made to seem inhospitable to moral endeavor, the problem
of personal authenticity was bound to become acute. Such deliberating
intends an authentic response — but could it be that the only way to be
authentic is to oppose not only the structure of reality, but also to
oppose or to negate or to overcome oneself in the most radical way
possible? Such, I believe, are some of the fundamental problems
underlying the impasses of much of twentieth century thought.

These questions are especially significant in our time; they are the
questions grappled with by the great existentialist thinkers, as well as
thoughtful people everywhere. It is the negative answer — no, the
universe is not on the side of morally serious people — which seems
to have carried the day in our contemporary culture.

Yet it is clear enough to anyone even moderately familiar with
Lonergan’s writings that he himself rejects the negative answer, hold-
ing instead that there is both a benevolent ground to the universe and
an ultimate worth to moral living. For this reason it is especially
lamentable that Lonergan did not himself employ the resources of his
theological method and elaborate his response to this set of questions.
Nevertheless, I believe that such a response can be worked out, and I
hope to do just that in this article. If I am successful, I hope to also have
shown, indirectly, something about the value of Lonergan’s way of
conceiving of method in theology.

2Lonergan, Method 102-103.
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My approach to this problem proceeds in four steps: (1) a brief
summary of Lonergan’s conception of the theological ‘functional
specialty’ of Systematics, and its relation to the specialties Doctrines and
Foundations;3 (2) an attempt to fill in certain lacunae in Lonergan’s
writings about the valuative or ethical structure of human conscious-
ness; (3) a use of key elements of that structure as the basis for an ana-
logical knowledge of God as valuing and loving; and (4) a Systematics
account of why human moral endeavor is of value, on the basis of
such analogical knowledge.

II. LONERGAN ON METHOD IN THEOLOGY

It is not my purpose in this article to engage in a critical investigation
of Lonergan’s project of a ‘method in theology’ as an integrated series of
eight functional specialties. Rather than explaining, evaluating, or
defending that method, I propose simply to employ it. Nevertheless,
the reader has the right to expect at least a brief summary of the rele-
vant aspects of Lonergan’s way of conceiving of method in theology.
Such is the purpose of this section.

The functional specialties most germane to the purpose of this
article are Foundations and Systematics. Now it is true that the ques-
tions which inspired this article — for example, whether any deliber-
ating is worth while — in the form in which Lonergan posed them
clearly intend judgments. As such, the functional specialty within
which these questions would be properly answered is Doctrines.4 How-
ever, for the purposes of this article I will presuppose affirmative
answers to these questions for judgment, for such affirmations do not
present the major problems under consideration here, for a couple of
reasons. (1) I think there is little doubt that many religious traditions,
Christianity included, affirm the worth of moral living in all sorts of
ways. The assurance for such affirmations flows from a transcultural

3Henceforth I shall capitalize terms such as ‘Systematics’ or ‘Foundations’ in order
to designate the functional specialties in the precise sense intended by Lonergan.

4Lonergan, Method 132.
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source which Lonergan identified as ‘religious experience.”> Neverthe-
less, it is one thing to affirm the worth of moral endeavor, and quite
another to be able to answer further questions about that worth. (2) The
broader context of the passage quoted makes it clear that the questions
Lonergan poses arise from a very specific modern context: “Are cosmo-
genesis, biological evolution, historical process basically cognate to us
as moral beings or are they indifferent and so alien to us?”é It is the
context in which the processes of the universe and their prolongation
into the human realm have been made to seem inhospitable to moral
endeavor. Thus, Lonergan is not simply asking whether moral
endeavor is worth while, but why or perhaps how it can be affirmed to
be worth while.

As such, these questions are as much about how such affirmations
can be “reconciled [with other doctrines] and with the conclusions of
science, philosophy, history.”7 This type of reconciliation is, properly
speaking, the task of Systematics. While Doctrines is concerned with
the considerable problem of arriving at judgments of fact and value
which arises within religious traditions, a further difficulty arises with
regard to the meaning of the judgments of fact and value which result
from Doctrines. As Lonergan points out, the initial expression of a
doctrinal judgment

may be figurative or symbolic. It may be descriptive and based
ultimately on the meaning of words rather than on an under-
standing of realities. It may, if pressed, quickly become vague and
indefinite. It may seem, when examined, to be involved in incon-
sistency or fallacy.8

Thus, even if affirmation of the value of moral endeavor can be
presupposed, there remains need for a Systematics whose role Loner-
gan describes as follows:

SLonergan, Method 105ff.
6Lonergan, Method 103.
7Lonergan, Method 267.
8Lonergan, Method 132.
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The functional specialty, [S]ystematics, attempts ... to work out
appropriate systems of conceptualization, to remove apparent
inconsistencies, to move toward some grasp of spiritual matters
both from their own inner coherence and from the analogies
offered by more familiar human experience.?

The use of analogy will tend to be a fundamental procedure in
Systematics, especially when the ‘spiritual matters’ from which
‘apparent inconsistencies’ are to be removed surpass ordinary human
cognition. As Lonergan puts it,

there is the intelligibility within the reach of the human mind,
and there is the intelligibility beyond it, and there is the inter-
mediate, imperfect, analogous intelligibility that we can find in
the mysteries of faith.10

Given Lonergan’s way of approaching fundamental problems in
philosophy and theology, it is clear enough that when he spoke of
‘more familiar human experiences’ forming the basis for such analo-
gies, the familiar experiences he had in mind would be ‘psychological.’
In other words, “the basic terms and relations of systematic theology
will be not metaphysical, as in medieval theology, but psychological.”11

9Lonergan, Method 132.
10Lonergan, Method 339.

M onergan, Method 343. Although metaphysical terms and relations are not
primary in Lonergan’s version of Systematics, neither are they to be banished from
use in Systematics. Rather, there is a reversal of priority between metaphysical terms
and terms derived from the analysis of consciousness. This reversal results in a
‘critical metaphysics’ which has the potential for eliminating the “vast arid wastes of
theological controversy” as well as “any authoritarian basis for method” (Method 343-
44). Lonergan goes on to indicate that the metaphysics he has in mind is the dynamic
schema of ‘generalized emergent probability” which he had worked out on the basis of
intentional operations in Insight: A Study of Human Understanding (revised edition,
New York: Philosophical Library, 1958; hereafter referred to as Insight); Collected
Works of Bernard Lonergan, vol. 3 (Toronto: University of Toronto Press, 1992).
Technically speaking, Lonergan’s own use of the phrase means a ‘generalization’ of
‘emergent probability’ to encompass things and developmental processes, as well as
systematic and non-systematic processes (Insight 462 = CWL 3:487). Nevertheless,
lacking any suitable alternative, I mean to extend the connotation of the term here to
also include both the ‘bipolar’ dialectical processes of position and counterposition, as
well as the “tripolar’ dialectical process that includes the supernatural agency of grace
(Insight 728 = CWL 3:749). These extensions are needed to concretely intend the
universal process in which human history is a real component.
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Lonergan’s use of the term ‘psychological’ is somewhat idiosyncratic.
By ‘psychological’ he means that which pertains to ‘conscious and
intentional operations” of the human subject, including the basic acts of
cognitional structure,12 acts pertaining to the ‘fourth level of con-
sciousness,’” and as well acts of conversion and acts differentiating
consciousness. That is to say, ‘conscious and intentional operations’ of
the human subject are the primary analogues by means of which mys-
teries are to be explored systematically.13

Now it is with regard to ‘the analogies offered by more familiar
human experience’ that certain issues arise which pertain to neither
Systematics nor Doctrines, but to Foundations. The task of Foundations
is to formulate conscious operations and their structures in ‘general
theological categories.”14 First there is the task of formulating a ‘basic
nest of terms and relations’!> — that is, formulating the results of self-
appropriation or intentionality analysis. This basic task, according to
Lonergan, is then to be followed by formulating sets of ‘interlocking
terms and relations’ (‘models’) reflecting conversions, differentiations
and integrations of these operations as they concretely occur in various
subjects.16

12The cognitional structure is of course that explicated in great detail in Insight,
and in a more succinct fashion in “Cognitional Structure,” pp. 205-221 in Collection,
ed. Frederick E. Crowe and Robert M. Doran, Collected Works of Bernard Lonergan,
vol. 4 (Toronto: University of Toronto Press, 1988). The relevant details are elaborated
in the next section of this article. For excellent critical evaluations, see Michael H.
McCarthy, The Crisis of Philosophy (Albany: SUNY Press, 1990) 227-290 and Stephen
W. Arndt, “The Justification of Lonergan’s Cognitional and Volitional Process,”
American Catholic Philosophical Quarterly 65 (1991) 45-61.

13Lonergan, Method 343. As it happens, the exercise in Systematics being under-
taken in the present article does not invoke any strictly supernatural, revealed truths
in its set of terms and relations, except perhaps the ‘absolutely supernatural’ character
of God'’s loving. Even so, Lonergan’s manner of defining Systematics does not require
that the affirmations related in Systematics be strictly supernatural. In addition to the
relevant passages in Method, see also Philosophy of God, and Theology (Philadelphia:
The Westminster Press, 1973) 52-58.

140f course, Foundations is also concerned with the task of formulating ‘special
theological categories’ grounded in the experience of ‘the dynamic state of other-
worldly love’ (Method 289).

15Lonergan, Method 285-286.
16Lonergan, Method 286-287.
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The foray into Foundations in the next section of this article was
prompted by a need to fill in certain lacunae in Lonergan’s own
account of certain aspects of the ‘basic nest of terms and relations’
formulating the structure of human consciousness pertaining to the
process of deliberation. There are certain questions about the processes
of deliberating which I was not able to completely resolve on the basis
of Lonergan’s texts alone. Moreover, certain of these ambiguities made
it difficult for me to develop an adequate set of analogous terms and
relations by means of which to answer why and how moral endeavor
is affirmed to have ‘ultimate meaning.” Following my own attempt to
supplement Lonergan’s formulation of these basic terms and relations
in the next section, I will then attempt to apply Lonergan’s conception
of Systematic theological method to the problem of the aralogous con-
ception of God as unrestricted act of valuing and loving, and finally
return to the questions about the worth of moral living.

III. SELF-APPROPRIATION OF THE STRUCTURE OF ETHICAL
INTENTIONALITY

By ‘values’ people usually mean abstract ‘concepts’ like the value of
life, liberty, respect for others, honesty, fair play, and the like. One then
takes up the difficult problem of trying to live according to these lofty
concepts. But Lonergan insists that ‘value’ refers to something utterly
concrete: “by the good is never meant some abstraction. Only the
concrete is good.”1” While differing radically in his conclusions,
Lonergan’s seriousness about the concreteness of values is reminiscent
of Friedrich Nietzsche’s approach. For Nietzsche, a ‘value’ is referred to
the concrete felt-valuation of its proponent. For example, the value of

17Lonergan, Method 36.
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‘purity’ can be either a ‘noble’ value or a ressentiment ‘value,” depend-
ing upon the respective power or impotence of its advocate.18

Similarly, Lonergan clarifies what he means by value as concrete
through reference to the actual structure of conscious intentionality in
which a subject’s judgments of value and decisions emerge. Lonergan
took up some of the fine details of this structure relatively late in his
career and, as a result, never gave his results the polished presentation
he provided for cognitional structure. Nevertheless, the elements of
the structure of ethical intentionality are all present in his later
writings. Thus the Foundations project of this section is not so much to
identify ‘conscious and intentional operations’ Lonergan overlooked,
as to knit together his observations in a way that adequately represents
the structure of ethical intentionality itself. In my presentation, I shall
reverse Lonergan’s usual procedure, and begin with the final act in the
structured series of acts, namely the act of deciding. For this reversal
there are two reasons. First, it is in acts of deciding, and only in acts of
deciding, that values are actualized. Second, I think this mode of
presentation best facilitates the objective Lonergan always stressed —
self-appropriation of the structure of the reader’s own conscious
intentionality.1?

(A) First, then, values are only realized fully in decisions. The
justification for this assertion will be provided toward the end of this
section. For the present, however, let me simply describe deciding as
the conscious act of choosing, of personally committing oneself to a
course of action.20 As Lonergan puts it, “Value ... is what is intended in
questions for deliberation,”2! and deliberation terminates in decision.

18Friedrich Nietzsche, The Basic Writings of Nietzsche, trans. and ed. Walter
Kaufmann (New York: The Modern Library, 1968) 468. I have taken up certain
problems regarding Christian values posed by Nietzsche in a related article,
“Ressentiment and the Preferential Option for the Poor,” Theological Studies 54
(1993) 213-241. Hence, my occasional references to Nietzsche, which are developed in a
more thorough and critical fashion in that article.

19Lonergan, Insight xviii-xix = CWL 3:12-13; Method 7-9.

20For a more technical specification, see Insight 612-613 = CWL 3:636-637. It
should be noted that the words I have used to characterize ‘deciding’ above are, in
Lonergan’s own terminology, merely ‘descriptive.” A fully rigorous account, freed of
ambiguities, would be what Lonergan called an ‘explanatory’ definition of deciding.
However, an explanatory definition is one where the term is ‘implicitly defined” by
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(B) Second, decisions do not come out of the blue; deciding is an
act which completes a process of deliberating. Ordinarily people have a
more heightened awareness of the fact that they are deliberating than
of the decisions which result from their deliberating. In Aeschylus’s
Suppliants as well as in Shakespeare’s Hamlet, we have forceful
presentations of the drama of one person trying to arrive at one
decision. Existentialist writers from Kierkegaard through Dostoevsky to
Camus and Sartre have written extensively on the complexities, even
the agony, of reaching a decision in the post-modern period. The force-
fulness of such dramatic accounts attest, I believe, to the intensity of
awareness which often accompanies the process called ‘deliberating.’
While people also deliberate in routine ways which lack such intensity,
I believe that most human beings come to recognize themselves as
deliberators out of such experiences of intensity.

Yet it is one thing to have an intensified awareness that one is
deliberating about a choice to be made, and it is quite another to formu-
late an explanatory account of that process of deliberating. Let me begin
my attempt at such a formulation by claiming that deliberating is not
just a single act or operation of consciousness, but a structured
sequence of conscious operations. Thus, to explain what deliberating is
consists in providing an account of the operations and their structure
in that sequence.

(C) Next, I believe that the single act which is most focally and
forcefully present in the consciousness of the deliberator is the ques-
tion, Shall I do it? It is experience of the tension intrinsic to such
questions that gives deliberating its intensity. Moreover, such a ques-
tion ‘intends’ an act of deciding. Hence, an act of deciding can be more

means of its explanatory relations to other terms (Insight 10-13 = CWL 3:35-37). In the
case of ‘deciding,’ the other terms are those referring to other acts of consciousness to
which the act of deciding is related in the actual structure of consciousness. A fully
explanatory definition would be: deciding is the terminal conscious operation in a
process of deliberation. Since it is the purpose of the remainder of this section to
outline the further acts and relations which constitute the meaning of the phrase,
‘process of deliberation,” I must begin with a preliminary, descriptive definition of
‘deciding.’
21Lonergan, Method 34.
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precisely defined as an act of either consenting or refusing?? which
brings final resolution to a question, Shall I do it?

(D) People are frequently so preoccupied with the question, Shall I
do it?, that they fail to notice the other acts which inevitably accom-
pany it. These other acts can, however, be detected with some effort and
care. Among these, and next in ease of detection, is the act indirectly
referred to by the pronoun, ‘it” What does ‘it’ refer to in ‘Shall I do it?"?
I suggest that the ‘it" which deliberation reflects upon is a possible
course of action which, in turn, comes to awareness as the content of
what Lonergan calls a ‘practical insight.’23 The practical insight is an act
of intelligence by means of which a person comes up with some idea
about what she or he might do. Clearly, the practical insight, which
gives a subject awareness of a possible course of action, precedes and is
presupposed by the question, Shall I do it?

As the process of deliberation presupposes a practical insight, so
also practical insights presuppose processes or structures of conscious
activities that result in practical insights. It is a process Lonergan inves-
tigated extensively in his writings, especially Insight. That process
begins in experiencing — usually experiencing both the data of sense
and the data of consciousness, since most practical insights have to do
with human affairs.2¢ That process proceeds as experiencing gives rise
to a series of questions about the situation: ‘What is going on?” ‘How do
they manage to accomplish that?” “‘Why do they do it that way?’ and so
on. Parallel to these questions there is a dynamic flow of presenta-
tions25 consisting of selected sensations, memories and constructed
images. Some of the contents (phantasms) of this dynamic flow, when
suitable, give rise to insights which ‘release the tension’ experienced by
the subject who is raising these questions.26

221 onergan, Insight 612 = CWL 3:636.
23Lonergan, Insight 609 = CWL 3:632-633.

245ee, for example, Lonergan’s remarks about the need to take into consideration
both the data of sense and the data of consciousness when endeavoring to compre-
hend the human ‘milieu’ (Insight 243-244 = CWL 3:268-269).

25This is what Lonergan means by a ‘pattern of experience’ (Insight 181-82 = CWL
3:204-205).

26Lonergan, Insight 3-5 = CWL 3:28-29.
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These sorts of insights are not yet ‘practical insights’ in the sense of
consciousness of a possible course of action for oneself. These are
merely insights a subject comes to as he or she ‘sizes up’ the situation.
But merely having insights does not by itself constitute a correct
assessment of a situation. For these assessing insights in turn give rise
to questions for judgments of fact: ‘Is my idea of what is going on, in
fact what is going on?’ ‘Is my idea of the way they manage to accom-
plish that correct?” ‘Have I correctly understood why do they do it that
way?’ And so on. These further questions intend still other distinct acts
of consciousness — either acts of affirming or of denying, acts of
judgment.

Yet no one is content in either affirming or denying (in response
to an ‘Is it so?’ question) without first knowing that they have suf-
ficient reason for doing so. Sufficient reason provides the sole satis-
factory motive for going ahead with an act of judgment. According to
Lonergan, knowledge of sufficient reason for affirming or denying is
had in yet another, subtle but distinct conscious operation, which he
calls ‘reflective understanding.’?’ Reflective understanding consists in a
grasp of the judgment under consideration as ‘virtually uncon-
ditioned.” Only in light of such an act of reflective understanding does a
judgment have its properly reasonable ground and motivation.

Now a great deal in Lonergan’s work rests upon this notion of an
act of reflective understanding which ‘grasps a prospective judgment as
an instance of the virtually unconditioned.” By this Lonergan means
that a

prospective judgment will be virtually unconditioned if (1) it is
the conditioned, (2) its conditions are known, and, (3) the condi-
tions are fulfilled.28

Do acts of reflective understanding ever occur? Are all of the requisite
conditions for any one judgment ever fulfilled? How can one know if
acts of reflective understanding do occur? It would take us too far afield
to scrutinize Lonergan’s analysis of such acts in this article. Suffice it to

27Lonergan, Insight 279 = CWL 3:304.
28Lonergan, Insight 280 = CWL 3:305.
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say that there is no single, universal formula for determining when a
given proposition is grasped as virtually unconditioned. Different
conditioned judgments demand different kinds of fulfilling conditions:
Aristotle noted that certain propositions are only ‘known in the
unqualified sense’ when one possesses a scientific demonstration of
them, while other propositions are immediate (amesos) and cannot be
so known.?? In the former case, immediate propositions will fulfill the
conditions for the conditioned conclusion; in the latter case something
other than immediate propositions is required to fulfill the conditions.

Lonergan sets forth a complex analysis of different kinds of con-
ditioned judgments — culminating in the judgment of self-affirma-
tion — in Insight. 30 The case most relevant for purposes of this article
is that of the judgment of the correctness of an insight. There he argues
that, when there are no further insights which could modify or correct
a specified insight, it is ‘invulnerable.” Again, he claims that no further
correcting or modifying insights can arise if there are no further per-
tinent questions, that is, questions that lead to further insights that
correct or complement the insight being scrutinized for correctness. It
follows, therefore, that if there are no longer any such questions, then
the conditions for the judgment, ‘this insight is correct’ are fulfilled.31
Why? Because an insight that is incapable of further correction is
incapable precisely because it is correct.32

Of course it is one thing to work out a formal criterion for the cor-
rectness of insights, such as there being no further pertinent questions.
It is quite another to dedicate oneself to the enormous, personal strug-
gle required in order to develop the self-awareness and honesty needed
for discerning whether or not there are lurking questions one has over-
looked or fears one must face. Most frequently, of course, one’s initial

29 Aristotle, Posterior Analytics 71b19, 72b19-25.
305ee 281-332 = CWL 3:306-357.
31Lonergan, Insight 284-85 = CWL 3:309.

32Lonergan emphasizes that the criterion is not that ‘no further questions occur
to me,” but rather that ‘there are no further pertinent questions’ (Insight 284 = CWL
3:309-310). Various strategies of biases may block one’s awareness of further pertinent
questions which, if entertained and answered, would indeed lead to a partial or total
correction of the insight under consideration.
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insight is not invulnerable, but on the contrary very vulnerable. In that
case further pertinent questions will tend to occur to a person, and the
further insights which ensue from these further questions will lead
one to modify and qualify his or her original idea. Be that as it may,
Lonergan holds that at least sometimes this ‘self-correcting’ process
does indeed reach a limit (the exercise of self-affirmation provides a
paradigmatic instance), and in such cases reflective understanding
grasps that there is sufficient reason for affirming the insight as correct.

(E) In this fashion a person comes to understanding and
knowledge of a concrete situation. It is against the background of this
assessment of the concrete situation that one might raise the question,
‘What can I do?” These ‘practical questions’ extend a process of coming
to know a situation into a process of practical response to the situation
as known. Once this occurs, additional insights (‘practical insights’)
respond to ‘What can I do?’ questions; once again, as with insights
which assess, practical insights emerge from the dynamic flow of sensa-
tions, memories and images that happen to come into the particular
subject’s awareness. These practical insights deliver the ‘i’ to the delib-
erative process of whether one should do ‘it Practical insights, there-
fore, culminate a series of conscious and intentional operations which
constitute a reasonable assessment of a situation and awareness of
possible courses of action. This series, in turn, spontaneously gives rise
to questions for deliberation such as ‘Shall I do it?’

(F) Thus, questions for deliberation such as ‘Shall I do it?’ arise out
of a prior process which supplies the ‘it’ which the deliberator ponders.
In turn, such questions initiate the process of deliberation.

Lonergan claims that the process of deliberation itself is struc-
turally similar to, but not completely identical with, the process of
reflection which leads to judgments of fact.33 It is similar, for several
reasons. First, the question, ‘Shall I do it?,” like the question ‘Is it so?,
intends one or the other of a mutually exclusive pair of conscious
operations: in this case, affirming or denying the value or worth of
doing ‘it.” Again, the process of deliberation is similar to reflection, for
just as judgments of fact will be reasonable only insofar as they are

33Lonergan, Method 37.
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motivated by reflective understanding of the virtually unconditioned
as ground for affirming or denying, so also judgments of value will be
responsible only in so far as they are motivated by an act of reflective
understanding which grasps the possible course of action as virtually
unconditional value. Likewise, just as a reasonable judgment of the
correctness of an insight rests upon the insight as virtually uncon-
ditioned because invulnerable, so also responsible affirmation of a
possible course of action as valuable emanates from grasp of the practi-
cal insight as virtual unconditioned (‘there being no further pertinent
questions’).

Yet to these structural similarities there is need to add two or three
qualifications. First, processes of reflection reach their natural end in
judgments of fact. On the other hand, processes of deliberation do not
reach their natural end in judgments of value. Judgments of value
provide but an ‘initial thrust towards moral self-transcendence.’34
Judgments of value are completed only in acts of deciding — consent-
ing or refusing. Just as judgments (whether of fact or of value) are
motivated by reflective understanding of the virtually unconditioned,
so also acts of deciding are motivated by judgments of value. Any
hiatus between a judgment of value and the appropriately correspond-
ing decision has the effect of prolonging the deliberative process —
‘Why can't I do this when I know I should?,” and so on — until a
decision is finally made.

Second, while all cognitional acts are constitutive of the subject,
decisions are constitutive in the most profound and thoroughgoing
way. Compilation of acts of experiencing constitute one as increasingly
aware; accumulation of insights constitute one as learned and, when
they combine with judgments which they ground, one is constituted as
wise. But it is decisions that constitute the kind of being one is to be.
Decisions constitute one as authentic or inauthentic — a real, genuine
being-oneself or a falling into the habits of das Man or bad faith. That is
to say, decisions most often bring to actualization two things simul-
taneously: a reality independent of oneself realized through one’s
course of action, and the being one becomes through such a course of

34Lonergan, Method 38; emphasis added.



Byrne: Analogical Knowledge of God 117

action. Now through much of a person’s life, he or she may be focused
almost exclusively on the ‘external’ value to be realized by his or her
decisions — whether it be a tidy apartment, a loving family, a thriving
business, an inspiring speech, a shelter for the homeless, a book or a
successful artistic performance, or a relationship reconciled through an
act of forgiveness. Yet whether one recognizes it or not, one is also, at
the very same time, constituting oneself by those decisions as a certain
kind of person. If and when one does recognize this fact, there is a dras-
tically altered ‘assessment of the situation’” which now encompasses a
certain knowledge of oneself. Such a discovery raises the stakes
involved in making decisions, and indeed confronts one with a radi-
cally different kind of decision. As Lonergan puts it:

Finally, the development of knowledge and the development of
moral feeling head to the existential discovery, the discovery of
oneself as a moral being, the realization that one not only chooses
between courses of action but also thereby makes oneself an
authentic human being or an inauthentic one.3>

One has to have found out for oneself that one has to decide for
oneself what one is to make of oneself; one has to have proved
oneself equal to that moment of existential decision; and one has
to have kept on proving it in all subsequent decisions, if one is to
be an authentic human person.36

Yet while existential decisions are most profound, I would stress what
Lonergan makes evident: such decisions also arise from accumulated
knowledge of situations, and from the questions ‘What can I do?’ and
‘Shall I do it?” put to such situations. The dramatic shift has to do with
the fact that the situation is now known to include one’s self and one’s
destiny as well.

Third, although feelings are immanent and operative in the
process of reaching commonsense judgments of fact, their role is
heightened in deliberation, and this forces upon us a somewhat
detailed discussion of the role of feelings in deliberation.

35Lonergan, Method 38, emphasis added; see also Insight 601 = CWL 3:624-625.
36Lonergan, Method 121.
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(G) Lonergan claims that feelings (that is, ‘intentional responses
to value’) are ‘intermediate’ between judgments of fact and judgments
of value.3” This seems to suggest that feelings play no role whatsoever
in the processes of arriving at judgments of fact — which seems
contrary to the realities of human cognition. It also seems to suggest a
temporal order: experiencing, understanding, factual judging, feeling,
value judging. I do not believe Lonergan intended either of these read-
ings. Rather, I believe, his remark has to be interpreted as drawing
attention to a greater prominence of feelings in deliberation, rather
than as excluding feelings from the processes of human knowing or as
isolating them in specific moments in intentional process. My interpre-
tation rests on a fundamental distinction between, on the one hand,
feelings about what is agreeable or disagreeable, satisfying or dissatis-
fying38 which Lonergan also refers to as ‘self-regarding feelings’39 and,
on the other hand, self-transcending or ‘disinterested’ feelings. I shall
endeavor to elaborate on this distinction in the remainder of this
section.

Feelings about what is agreeable and disagreeable, satisfying and
dissatisfying, are intensely self-regarding feelings. They take the subject
as he or she is; they regard the already achieved, de facto constitution of
the subject and dwell upon it. Unfortunately, as Lonergan points out, a
feeling which responds to

the agreeable or disagreeable is ambiguous. What is agreeable may
very well be what also is a true good. But it also happens that what
is a true good may be disagreeable. Most good men have to accept
unpleasant work, privations, pain, and their virtue is a matter of
doing so without excessive self-centered lamentation.40

Although feelings of satisfaction or dissatisfaction are self-
centered, Lonergan’s remarks indicate that there are also other feelings
which, by way of contrast, are self-transcending. These are the kind of

37Lonergan, Method 37.
38Lonergan, Method 31.
39Lonergan, A Third Collection (New York: Paulist Press, 1985) 172
40Lonergan, Method 31.



Byrne: Analogical Knowledge of God 119

feelings that Lonergan called ‘intentional responses’ to value.4! This
kind of felt, intentional response to value “both carries us toward self-
transcendence and selects an object for the sake of whom or which we
transcend ourselves.”42 These feelings, like questions, ‘break in’ like an
‘other’ upon the self as constituted. A person following the call of what
is agreeable and refraining from what is disagreeable to her or him can
end up as a ‘couch potato.” By way of contrast, a person can feel the
value of vitality and, so to speak, be pulled out of herself or himself —
the self as thus far constituted. Such a felt response to the value of
vitality can lead to a regimen of physical exercises initially felt as dis-
agreeable. Eventually, of course, what was originally felt as disagreeable
comes to be felt as agreeable, and this is as true of exercises which lead
to refined aesthetic appreciation, intellectual acumen, moral virtue, or
reverent worship as it is of those leading to physical vitality. This
change in satisfying and dissatisfying values is a result of the change in
the subject — there is a different person whom such feelings self-
regard.43 Furthermore, the felt responses to value exhibit a natural,
self-transcending hierarchical ‘scale of preference’ ranging from “vital
[to] social, cultural, personal and religious values in an ascending
order.”44

Now I believe that the role of feelings in deliberation can be clari-
fied through a contrast: In reaching commonsense judgments of fact,
the pertinence of further questions is dictated by whether their answers
will yield an “immediate difference to me.”4> By way of contrast, there
is also the criterion of pertinence of further questions as it pertains to
correct explanatory insights: will the further question lead to a differ-
ence in my understanding of ‘how things relate to one another?’

If we shift from the process of reflection to that of deliberation, we
may ask, What determines the pertinence of a further question? The
answer, I believe, is feelings which are intentional responses. Such

41Lonergan, Method 30-32, 37-38.

42Lonergan, Method 31.

43This is why Lonergan speaks of the agreeable or disagreeable as ‘ambiguous.’
44Lonergan, Method 31.

45Lonergan, Insight 226, 285-293 = CWL 3:251, 310-318.
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feelings ‘select an object for the sake of whom or which’ we deliberate.
That value or ‘object,/ made present to the subject in and through
intentional feelings, functions in a way that is analogous to the way
‘immediate difference to me’ functions in commonsense judgments of
fact or ‘difference in my understanding of how things relate to one
another’ functions in explanatory judgments. If the ‘object’ made
present through feeling is myself as already constituted, my feelings are
self-regarding. That is to say, the sorts of questions of concern to the
self-regarding subject’s reflection are questions about the sorts of things
which are likely to bring proximate satisfaction or dissatisfaction, and
these are matters determined by his or her feelings. However, if the
feelings are self-transcending, then I am oriented by my affectivity
toward some value which transcends my limited constitution. When
this happens, it is because self-transcending feelings have displaced the
narrower concerns of the self-regarding feelings of agreeableness and
disagreeableness, of satisfaction and dissatisfaction.

In either case, the feelings which have become prominent will
guide and control the flow of my deliberations. When self-transcend-
ing feelings do emerge and are allowed their full measure, their
guidance and governance of the process of deliberation amounts to
what Lonergan calls ‘moral self-transcendence.” Such feelings control
the selection of presentations, memories, and images employed in the
process of reaching insights,46 both those hitting upon the original
possible courses of action, as well as those which will complement and
correct the idea as originally posed. In particular, such feelings deter-
mine what questions are, and what questions are not, taken to be
‘pertinent’ as the subject seeks a virtually unconditiorned value as
ground for assenting or dissenting to a possible course of action. In the
deliberative process, therefore, pertinence is fixed by the subject’s actual
feelings of intentional response to value.

Thus self-transcending feelings as intentional responses to values
provide a kind of ‘model’ of the value, the ‘end,” which the morally

46See, for example, Lonergan's comments on ‘connation, interest, attention,
purpose’ as the ‘organizing control’ responsible for selection of the actual contents of
the flow or pattern of experience (Insight 182ff = CWL 3:205ff).
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authentic subject concretely is intending to realize. Yet this ‘model’ is
in no way analogous to anything like the content of a picture or
diagram nor some sensible image, nor is it the content of some concept
or combination of concepts into a conceptual scheme. The end is
‘modeled’ in and by feeling as such. As Lonergan writes:

We have feelings about other persons, we feel for them, we feel
with them. We have feelings about our respective situations,
about the past, about the future, about evils to be lamented or
remedied, about the good that can, might, must be accom-
plished.4

Thus, in self-transcending feelings about persons and situations we are
drawn out of ourselves toward what we are not — at least, not yet. In
feeling ‘about evils to be lamented or remedied, about the good that
can, might, must be accomplished,” we feel how things could be. It is by
means of our intentional responses that we not so much ‘envision” as
‘en-feel’ the ends, the values which could be realized if we so chose.
From whence do self-transcending feeling responses to values
originate? Such feelings, like insights, tend to arise spontaneously from
‘phantasms.’48 Such phantasms can be the contents of sense perceptions
arising from nature, or our own memories or images constructed in
our own imaginations; more commonly, they are symbolic expressions
or artistic works others have constructed. Viktor Frankl, for example,
described an incident from his imprisonment in the Nazi
concentration camps. One day a fellow prisoner exhorted him and
other prisoners to come outside to see a beautiful sunset. Frankl writes:

Standing outside we saw sinister clouds glowing in the west and
the whole sky alive with clouds of ever-changing shapes and
colors, from steel blue to blood red. The desolate gray mud huts
provided sharp contrast, while the puddles on the muddy ground
reflected the glowing sky. Then, after minutes of moving silence,

47Lonergan, Method 31.
48gee for example Method 64ff.
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one prisoner said to another, “How beautiful the world could
be!”49

Frankl’s companion was expressing a felt intentional response to value
which, for a time at least, affected his whole pattern of experiencing in
a way that made him want to bring into being a world of ineffable
beauty.

While it is commonly the case that intentional feelings arise from
phantasms, this is not always so. For one thing, such intentional
feelings may also arise in response to contents of insights or judg-
ments. For instance, a feeling of ecstasy may accompany an insight
especially long in coming, or a feeling of horror may arise in response
to the judgment that something terrible has happened. For another
thing, Ignatius of Loyola spoke of consolations that have no cause, and
other great mystics have used similar language. Nor are such feelings
necessarily the sole possession of mystics; in acknowledging this fact,
Lonergan modified the scholastic saying, Nihil amatum nisi praecogni-
tum by noting a minor and a major exception: people fall in love both
with one another and with God in ways that are totally disproportion-
ate to anything that went before.50

In addition to this ‘modeling’ or teleological function of self-
transcending intentional feelings, there is also their determinative
function. De facto, such feelings determine the contents of the dynamic
flow of sensations, memories, and images. How one is actually feeling
determines what phantasms one will elicit or suppress during delibera-
tion. Feelings can make one more serious and sober, enabling one to
bring to light data one previously overlooked and thereby to raise
further questions and form more nuanced judgments about the
concrete situation. Or they can make one more impetuous, apt to
ignore even judgments of fact one has already made. Since a person
can have questions and insights only out of the phantasms he or she
actually entertains, any critique of one’s comprehension of the actual
situation, any modification of a possible course of action, and any

49viktor E. Frankl, Man's Search for Meaning (New York: Simon and Schuster,
Inc., 1971) 63.

50Lonergan, Method 122.
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consideration of alternatives will be at the mercy of this flow. Hence,
feelings determine pertinence of further questions in deliberation.

This means, of course, that we can be only as responsible and
authentic as our feelings permit. (Moreover, whenever ressentiment is
present, it poses a powerful distortion of deliberation and responsible
self-transcendence.)>1 This feature of ethical intentionality implies the
need for a maturation and refinement of a person’s feeling life to bring
it into harmony with what Lonergan calls the ‘transcendental notion of
value.” By this he means the dimension of consciousness from which
springs all questions about what one ought to do and whether one
ought to do so. This transcendental notion of value has its ultimate
source in what Lonergan calls the human subject’s unrestricted desire
to know and love. Precisely because there is such an unrestricted
dimension to consciousness, a person’s felt intentional responses to
values, including even ressentiments, are not ultimate. It is this last
qualification which principally distinguishes what Lonergan meant by
‘value’ from what Nietzsche meant.

(H) Finally, every act of deciding is an actualization of value. This
means that it is a bringing to realization the intelligible content pro-
posed in the original practical insight.52 Or more commonly, the

51My account might seem to imply a certain fatalism about morality: Since
feelings determine the flow of images, and since images are the sources of self-
transcending feelings, it might seem that a consciousness patterned by self-regarding
feelings is doomed to remain so forever, screening out any image which could elicit a
self-transcending feeling. No doubt there are individuals who approximate to such a
living hell. However, the determinative role of feelings is not absolute. In addition to
the selectivity of consciousness, there are the pre-conscious sources of phantasms to
be selected in one’s neurophysiology and physical environment. Moreover, if Loner-
gan is correct about the ontological objectivity of the non-systematic component to the
universe (see, for example, Insight 52-3, 87, 93, 96 = CWL 3:76; 110-111, 117, 120), one
can expect that sooner or later physical stimuli will give rise to images beyond the sys-
tematic control of any person’s patterning of experience. No pattern of experience is so
total or systematic that it can screen out every disconcerting image. Hence the uni-
verse, through its ‘non-systematic” dimension has a fertile capacity, or perhaps even a
conspiratorial tendency, to provide even the most ‘tight’ personality with images
which can elicit self-transcending feelings. Moreover, God’s grace is immediate and
can subvert the control of self-regarding feelings in an even more radical way.

52Recall that ‘the intelligible content proposed in the original practical insight’
includes what the subject becomes by so deciding, and especially in the case of
‘existential decisions.’
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responsible decider chooses, not the crude intelligibility of his or her
original practical insight, but rather the corrected and more nuanced
intelligibility that is achieved as deliberation modifies the originally
insight via further ‘correcting’ insights. Thus value is concretely
realized intelligibility — intelligibility which there is ‘good reason’ to
bring about. Any such intelligibility for which there is good reason to
bring about is virtually unconditional value.

Concretely this always means, as Kenneth Melchin has pointed
out, that value is the realization of a ‘scheme of recurrence’ in some
concrete ‘good of order.”>3 What one is to do, what one in fact actually
decides upon, virtually always amounts to either to joining in with
some actually functioning natural or human scheme of recurrence, or
modifying it through acting on one’s new practical insight, or adding a
new scheme of recurrence to those human and natural schemes
already functioning.

() Let me recapitulate this lengthy section by reversing the order
of the preceding presentation. (1) First, then, any human subject ‘finds’
him or herself at any point in their life with a formation and flow of
sense experiencings which arise from his or her immediate situation.
By ‘formation’ I mean the contents and habituations which have
resulted from conscious and intentional operations (sense experiences,
memories, insights, judgments of facts and values, and intentional
feelings) which the subject has already performed prior to this
moment. (2) From such sense experiencings, questions for under-
standing the situation and questions about the correctness of the
resultant understandings arise spontaneously. If requisite phantasms
manage to enter the flow of experiencing, the subject will have
insights, reflective understandings, and judgments which constitute
the assessment or knowledge of his or her situation. (Usually the great
multitude of ‘fulfilling conditions’” will be supplied from the
memories, insights and judgments constituting the subject’s prior
formation.) (3) Out of this assessment, there will spontaneously arise

53Kenneth R. Melchin, “Ethics in Insight,” in Fred Lawrence, ed., Lonergan
Workshop 8 (Atlanta, GA: Scholars Press 1990) 145. On the technical specification of
schemes of recurrence, see Insight 118-28 = CWL 3:141-151; on the good of order, 213-
25 = CWL 3:238-250 and Method 49-52.
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wonderment about “What can I do?’ Again, to the extent that it is open,
images will enter into the flow of experiencing and some practical
insights about possible courses of action will occur. (4) The question,
‘Shall I do it?” follows from such practical insights, and sets off the
process of deliberation. (5) The process of deliberation seeks to establish
the practical insight about a possible course of action as an invulnera-
ble, unconditioned value. In so doing it operates under the sway of one
or more intentional feelings. These feelings directly ‘control’ the sense
experiences, memories and constructed images that may enter
consciousness. They also indirectly control the ‘further pertinent ques-
tions,” the modifying insights, the possible recognition of errors in
previous judgments of fact, and ultimately the judgments of value.
This complex, ordered series of intentional acts is what is meant by the
‘process of deliberating.” (6) In light of a judgment of value about a prac-
tical insight, the subject decides — consents or refuses to commit him
or herself to bringing the value to realization.

IV. ANALOGICAL KNOWLEDGE
AND A SYSTEMATICS OF THE ‘VALUE OF VALUING’

With this Foundational clarification of the phenomenon of human
deliberating as my background, I shall now turn to a Systematics which
responds directly to the questions posed in the introduction — namely,
‘whether deliberating is worthwhile,’ or equivalently, whether deliber-
ating is of value. As we have seen, values are correctly understood as
the resultants of a three-fold process of knowing, deliberating, and
deciding — a unified process of valuing. Hence, to ask about the value
of values is to ask about the value of valuing.54 1 would emphasize that
this is not a question about what valuing is — a question of the correct
understanding of the process of valuing. That is a question finitely
answerable through what Lonergan called ‘intentionality analysis’ and
toward which I endeavored to make a contribution in the previous
section. Rather, the question of the value of valuing is a question about

S54This was also Nietzsche's foundational question. See Basic Writings of
Nietzsche 456.
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whether it is good (whether it is of value) to live authentically in
response to the questions for deliberation which arise from the
concrete historical circumstances in which one ‘finds’ oneself. This is a
question about what is to be achieved thereby — a question about the
future of humankind, which was likewise Nietzsche’s greatest
concern.>®

Lonergan claims that the question of the value of valuing is a
question about God, that is, a question about God as “intelligent ground
of the universe” and as “ground of moral consciousness.”>¢ What
Lonergan had in mind, I think, is that the process of human valuing
does not occur in a vacuum; it occurs within, as part of, the process
which the universe is. Lonergan analyzed that process as ‘generalized
emergent probability.” Values are realized resultants of valuing;
valuing is a conscious process which emerges from experiencing. But
human experiencing itself arises from concrete situations which, in
turn, result from the interplay between pre-human natural processes,
and the specifically human processes of ‘apprehension and choice.’57
Thus, answering the question about the value of valuing requires that
valuing be linked to the all inclusive process of the universe in which
valuing itself is but a part. Hence, the question of the value of valuing
is included in the question about the goodness of the universe in
which human deliberating and valuing occur.

The question about the worth of the universe is a question about
God, according to Lonergan, because it is a question which cannot be
answered ‘within’ the universe. All acts of human valuing are based
upon no more than the de facto, the virtual unconditionality of judg-
ments of value. It is not necessarily that there are no more further
pertinent questions in concrete situations; only that, in considering this
or that concrete course of action, in fact there are no further pertinent
questions. To seek an intra-universal reason, x, why further questions

55Gee also the subtitle of Beyond Good and Evil: “Prelude to a Philosophy of the
Future.”

S56Lonergan, Method 103.

57Bernard Lonergan, unpublished lectures on education, given at Xavier College,
Cincinnati, Ohio, summer 1959, 26.
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pertinent to value y de facto terminate, is to seek a value, x, within the
universe in virtue of which further questions about y become irrele-
vant. Of course such values can be found; these xs are the ‘ends’ in
relation to which the ys take on the role of ‘means.” For example, it is
valuable to apply the Heimlich maneuver to this person here and now
(y) in order to preserve her life (x). But if the xs are intra-universal,
they too are only virtually unconditioned, and the question of the
value of the universe itself — the question of the ultimate terminal
value — is not reached. Hence, the question of the value of values
turns out to be a question intending a transcendent end — God.58

The question of what, if anything, can be known about God and
God'’s relationship to other things is of course an enormous and com-
plex one. As one might expect, Lonergan does not begin his own
approach to this complex problem with the issue of the value of the
universe. Rather, he begins more modestly with the problem of
forming an adequate, albeit analogous, conception of God. It was from
such a conception that he proceeded to the question of the value of the
universe. Here I intend to summarize the relevant aspects of Loner-
gan’s treatment of those issues, and to show how the extended account
of human deliberating adds certain nuances to that treatment.

(A) Lonergan’s way of taking up the question of knowledge of
God, and God’s relation to the finite universe and its processes, is
analogous. That is, Lonergan works out an analogous conception of
God as the unrestricted act of understanding that understands every-
thing about everything.5? In this conception God is not understood
‘directly’ because to do so would require nothing less than understand-
ing everything about everything. Rather, God is understood
‘analogously’ which is to say, God is understood only by means of the
relation of X to the other terms in the analogy:

concrete question : insight which releases its tension :: unrestricted desire to know : X.

58This particular way of approaching the question of the value of values was, of
course, closed off to Nietzsche by the historical phenomenon characteristic of
modernity which he called ‘the death of God.

59Lonergan, Insight 642-643 = CWL 3:665-666.
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The X defined in this precise manner Lonergan calls the unrestricted
act of understanding. It is understanding because it bears the same
relationship to the unrestricted desire to know as a finite human act of
understanding bears to a finite question. It is unrestricted because it
answers to an unrestricted desire to know. From this analogous
concept, a number of propositions can be derived — the most basic and
salient of which are (1) that the unrestricted act of understanding is
truly unrestricted (transcendent), and (2) that in the unrestricted act of
understanding, all questions would be answered .60

Lonergan goes on to show that the unrestricted act of understand-
ing, so conceived, exists. Schematically, his argument proceeds as
follows: First, there are contingent matters of fact, and primary among
them is the mere facticity, the mere virtual unconditionedness, of
one’s own existence as a self — a ‘unity, identity, whole’ characterized
by the activities and structures of intentional consciousness.6l Second,
Lonergan argues that being is completely intelligiblet? so that mere
matters of fact which have no ulterior, intelligible ‘reason why’ are
excluded.t3 Lonergan then argues that these two premises, affirmed on
independent grounds, can be reconciled only if there is a being which is
“not contingent in any respect” and which also “must be capable of
grounding the [intelligible] explanation of everything about everything
else.”64 Finally, Lonergan argues that the unrestricted act of under-
standing meets both qualifications completely.65

60Lonergan, Insight 642-643 = CWL 3:665-666.

61Lonergan, Insight 319 = CWL 3:343.

62 onergan, Insight 499-500, 672-673 = CWL 3:522-524, 695-696.
63Lonergan, Insight 655-657 = CWL 3:678-680.

64Lonergan, Insight 655 = CWL 3:678.

65Lonergan, Insight 656-661 = CWL 3:678-684. The foregoing assertions are,
admittedly, great stumbling blocks for many readers of Lonergan’s work. It would
take us too far afield from the main topic of this article to argue rigorously the coher-
ence of Lonergan’s claim. I would, however, like to briefly expand Lonergan’s argu-
ment that the ‘primary being’ can “ground all possible universes [not just] as objects of
thought but [also] as realities” because otherwise it would be ‘imperfect’ (Insight 661 =
CWL 3:683-684) in the following way: the unrestricted act of understanding would not
be unrestricted if it only understood all possible universes but did not understand
how to make them actual. But understanding how to make them actual is included in
understanding everything about everything, which is its being. Hence the power to
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Now, since according to Lonergan being is completely intelligible
and the universe is not ultimately contingent, then its reason for being
is not ‘arbitrary’ but is a ‘value.’” Humanly realized values proceed from
acts of reflective understanding which grasp the possible choices as
having virtually unconditional value. ‘Virtually unconditional value’
here means that there are no further pertinent questions as to why this
value is to be chosen. But an unrestricted act of understanding under-
stands the answers to all questions, including the questions as to why a
possible universal process should be chosen.66 Thus the universe as a
whole, and its component processes of human valuing, are true
realizations of value. In other words, there is a value of valuing. But
just what is the value of valuing in such a universe, is known only in
the unrestricted act of understanding. To know just what that value is
one would have to understand everything about everything, just as
God understands.

(B) Finally, I propose to go beyond what Lonergan explicitly wrote
to a development of what is implicit in his writings. Hence, just as
Lonergan distinguished a ‘primary and a secondary component’ in the
idea of being,67 so also I contend that there is a primary and secondary
component in the unrestricted value, for the following reasons:

(1) Lonergan defines the ‘idea of being’ as the content of (that is, as
what is known in) the unrestricted act of understanding.68

(2) He goes on to show that there is a primary and a secondary
component in the idea of being. Since the unrestricted act of under-
standing understands everything about everything, it understands
what it is to be an unrestricted act of understanding — otherwise it

make contingent beings actual is true of the unrestricted act of understanding. It
might be objected that I might understand how to make an automobile without
possessing the power to do so; but this really amounts to not understanding how to
assemble the elements and circumstances which would put my idea into effect.
Hence, the distinction between understanding and power in the human case turns
out to be due to limitations in understanding — limitations which are absent from an
unrestricted act of understanding.

66Lonergan, Insight 656-657 = CWL 3:679-680.
67Lonergan, Insight 646ff = CWL 3:669ff.
68Lonergan, Insight 644 = CWL 3:667.
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would not understand everything about everything. Hence, the
‘primary component’ in the idea of being is the self-understanding of
God as unrestricted act of understanding. There is identity between the
primary component in the idea of being and the unrestricted act which
understands it. Yet there is a secondary component in the idea of being,
for the unrestricted act of understanding understands everything about
everything else “inasmuch as the primary component is grasped.”6?
That is, when the unrestricted act of understanding understands

the unrestricted act [of understanding,] it must understand its
content, otherwise the understanding of the unrestricted act
would be restricted; but the content of the unrestricted act is the
idea of being, and so if the unrestricted act understands itself, it
thereby also understands everything else.”

In other words, the self-understanding of the unrestricted act of under-
standing would be incomplete if there were something about the
content of unrestricted understanding which it overlooked. But then it
would not have complete self-understanding, and neither would it be
an unrestricted act of understanding. Hence, the unrestricted act of
understanding would understand everything about everything else
through its own self-understanding.

(3) The unrestricted act of understanding would be identical with
an unconditioned act of reflective understanding of truth. Human
insights are not automatically invulnerable; they are merely con-
ditioned. They give rise to further pertinent questions. Only when all
further pertinent questions are answered — when de facto there are no
further pertinent questions — is the directly understood insight reflec-
tively understood as an understanding of what is so. This confor-
mity — between the corrected (and hence correct) insight and what is
so — is what, according to Lonergan, is meant by truth.”1

Now the unrestricted act of understanding is what answers the
unrestricted desire to know. It answers not just the further questions

691 onergan, Insight 646 = CWL 3:669.
70Lonergan, Insight 648 = CWL 3:671.
7ILonergan, Insight 552 = CWL 3:575.
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pertinent to this or that topic, but all questions whatever. Hence there
is no ‘second level’ reflective process in the unrestricted act of under-
standing. The unrestricted act of understanding is, because unrestricted,
a grasp of the unconditioned — not just a grasp of this or that virtually
unconditioned, but a grasp of the ‘formally unconditioned.” Again,
human judgments answer to the further question, Is it so? But in the
unrestricted act of understanding no further questions arise; there is
simply the pure, unlimited grasp of being. Here, then, there is complete
and unlimited conformity and identity of understanding and being.
Hence, the unrestricted act of understanding is identically the affirma-
tion of truth.72

(4) Unconditional truth is identically unconditionally truth of
what is so as well as unconditionally truth of value. In human
consciousness, ‘What shall I do?” and ‘Shall I do it?’ follow upon
concrete judgments of fact. Even true knowledge of what concretely is
so does not settle the further question of what one is to make of oneself
in response to such knowledge. Yet in an unrestricted act of under-
standing there are no further questions. The question of what the
unrestricted act of understanding is to do in response to knowledge of
being is identically answered in one and the same unrestricted act, and
so the question does not arise. It follows, then, that the unrestricted act
of understanding is also identically an affirmation of what truly is and
of what is truly valuable.

(5) Just as the unrestricted act of understanding divides into a
primary and a secondary component, so also does the unrestricted act
of value judgment.

(a) There is a primary component insofar as the unrestricted act of
value judgment affirms its own unrestricted value. The unrestricted
act of understanding is of value, because it is intelligible. As we have
seen (§IIL.H above), every finite value realized through human choice
is the intelligible content of an insight, deliberately made actual
through human choice because such choice was grasped as uncon-
ditionally valuable. Now the unrestricted act of understanding is not
only intelligible, but the primary exemplar of intelligibility. Hence it

72Lonergan, Insight 658 = CWL 3:681.
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has the ‘right stuff for value. Again, it is actual intelligibility, for as
Lonergan argues, it exists. Again, the unrestricted act of understanding
knows why it exists; it knows its raison d’étre. Moreover, in an unre-
stricted act, the reason for its existence is identical with its value. There-
fore, the unrestricted act knows, affirms, its value. Finally, its value is
unrestricted, otherwise one could ask, What would make it better? But
if something could make it better, then that ‘something’ would be
absent from its understanding — and there would be something it did
not understand. But it is an unrestricted act. Hence, the primary com-
ponent in the unrestricted act of value judgment is its own self-valua-
tion. God is, therefore, truth itself and value itself.

(b) There is a secondary component to the act of value judgment,
because the unrestricted act affirms the value of everything else of
value. It affirms the value of everything else, for it knows everything
about everything. In particular, it knows the value of this universe.
Recall that, by the Foundations analysis of the structure of ethical
intentionality in §III, “value’ always means a concretely realized intelli-
gibility. Lonergan argues that the process of generalized emergent
probability is the immanent intelligibility of this universe,”> which
would clearly qualify it as a value. Again, since the unrestricted act of
understanding is an unrestricted affirmation of value, it would affirm
the value which the process of the universe is.

More especially, it knows the value of the process of human
valuing, for human valuing is an intrinsic component in the process
of the universe. Hence the unrestricted act of understanding knows the
value of human valuing because it knows everything about everything
having to do with the universe’s process. Moreover, through its own
unrestricted valuation, the unrestricted act of understanding knows
everything else as conditioned, and therefore as conditioned by itself.
Therefore it knows the value of all values through its own self-
valuation.

Thus, the self-valuation of God is the ultimate answer to the ques-
tion of the value of human valuing. Nevertheless, to repeat, just what
the value of values is, is known only in the unrestricted act of under-

73Lonergan, Insight 128,510 = CWL 3:151, 533-534.
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standing. To insist that the ‘value of values’ must be answered in
immanently human terms results in a distortion of the value of
values.74

(6) Finally, the unrestricted act of understanding is also identically
an unrestricted act of loving, which also has a primary and secondary
component.

(@) The unrestricted act of understanding is identically an
unrestricted act of deciding. For the content of the unrestricted act of
understanding is unrestricted value, as shown in (5) above. Now a
human being can ask, ‘Shall I choose it?” because his or her self-consti-
tution is not complete and, in so questioning, seeks the further comple-
tion. That further completion results from the act of self-transcendence
in responsibly consenting or responsibly refusing the possibility
presented by intelligence. But in the unrestricted act of understanding,
no further completion or self-transcendence is to be achieved. It is
perfection and transcendence itself. Were it not, it would grasp what
was missing’> — in which case it would not be missing. Hence, the
unrestricted act of understanding is identically an unrestricted act of
deciding to accept its unrestricted value.

(b) To choose the value of a person is to become one with that
person. For if in understanding one becomes intelligently identical
with the understood,”® so much more so is there identity in the real
self-transcendence of choosing whereby one really becomes the intelli-
gibility one knows as unconditionally valuable, whereby one deter-
mines “what it would be worthwhile to make of oneself.”?7 One
‘embraces’ that person by becoming one with her or his value. Thus,

74Incidentally, this, I believe, is the proper systematic exposition of the ‘dignity of
the human person,’ a concept so fundamental in contemporary Roman Catholic
social justice discourse. Human dignity, then, is the value God values in the structure
of human valuing; it is what Lonergan calls ‘originating value’ (Method 51; however,
for a transposition of the meaning of ‘originating value,” see 116).

7SLonergan, Insight 658 = CWL 3:681.

76Bernard Lonergan, Verbum: Word and Idea in Agquinas, ed. David B. Burrell
(Notre Dame: University of Notre Dame Press, 1967) 189.

77Lonergan, Method 40; emphasis added.
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“to will the [value] of a person is to love the person.”’8 Yet God, the
unrestricted act of understanding, is “a person, for [the unrestricted act
of understanding] is intelligent and free.””? Hence God's self-choosing
is God’s self-love. Since God’s unrestricted act of understanding is
identical with God’s self-love, the primary component in God’s act of
loving is God’s self-love — is the unrestricted loving of the
unrestricted loving that is the very being of God.

(¢) In choosing God’s own self which is unrestricted loving, God
chooses all the values that God unrestrictedly understands to be
unconditionally valuable. Hence God makes actual all values through
one and the same act of unrestrictedly loving God’s own being as
unrestrictedly loving. In so far as some of those values are persons,
God'’s choice of their value is a loving of their value. Hence, God loves
all persons with the one, indivisible unrestricted act of loving which
God is.

V. CONCLUSION

I began this article with the intention of investigating a question
Lonergan poses in Method in Theology, but does not answer explicitly.
That question is whether deliberating is worthwhile. In the second
section I briefly sketched the relationship between Foundations and
Systematics as Lonergan conceived of it. In the third section, I synthe-
sized Lonergan’s reflections on ethical intentionality into a unified
account of the Foundational reality of the conscious structure of delib-
erating. In the fourth section, I took up the elements in that structure
as the basis for a Systematic, analogous knowledge about God as
unrestricted act of valuing and loving.

Lonergan claimed that the question about the worth of deliber-
ating is, in fact, a question about God, about whether there is ‘a
transcendent, intelligent ground of the universe.” I have endeavored,
first, to show the plausibility of Lonergan’s claim. Thus, reflective
understanding of virtually unconditioned value stands at the core of

78Lonergan, Insight 698 = CWL 3:720.
7Lonergan, Insight 698 = CWL 3:720.
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all human ethical activity. Ethical deliberation leads up to such acts of
reflective understanding of value; ethical living flows from them. Acts
of reflective understanding of value are primarily matters of arriving
at particular practical insights for which there are, merely as a matter of
fact, ‘no further pertinent questions.” Thus all ethical endeavor is
radically contingent. Furthermore, I endeavored to show that ethical
intentionality always arises within, and is a prolongation of, the world-
process Lonergan called ‘generalized emergent probability.” To ask
about the worth of any human being’s deliberating apart from his or
her actual, concrete setting is not to ask about it in all its reality. From
this, I argued that to know the value of deliberating one must know
the value of generalized emergent probability. That is to say,
knowledge of the value of deliberating means asking whether or not
the process of the universe has any worth.

I argued further that no intra-universal value is capable of
grounding the value of the universe itself, and that therefore the
universe, and all deliberating which is part of it, can only have worth if
there is a transcendent act of valuing and loving. Up to this point, I
believe, I was merely explicating positions Lonergan himself had
already developed in Insight. However, I believe I have also extended
Lonergan’s analysis in proposing the notions of ‘primary and secondary
components’ in God as unrestricted act of valuing and as unrestricted
act of loving.

While these conclusions may seem to be of mere speculative
interest, I believe they have consequences for the ways in which one
may address vexing issues in contemporary philosophical and theo-
logical disputes. In particular, I believe they have consequences for the
Nietzschean critique of Christian morality in general, and the Christian
concern for the oppressed and the poor in particular. This I have
endeavored to show elsewhere.
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NSIGHT, LONERGAN TEACHES, is mysterious. A common thread in

the numerous accounts of path-breaking discoveries that have

come down to us over the centuries is a professed inability to
explain the breakthrough in question, accompanied by an insistence
that it was not achieved by logical, systematic, processes of induction or
deduction. The stories all resemble the one that Lonergan recounts
with such gusto in the opening pages of Insight — the tale of how
Archimedes became discouraged while trying to devise a method for
measuring the proportion of gold in a crown, and betook himself to the
public baths.! There, as legend has it, he was idly noting the displace-
ment of water by his body, when he had a flash of understanding so
powerful that he ran naked into the street proclaiming his discovery
with a “Eureka” that has echoed through the centuries.

Arthur Koestler has collected several modern accounts of scien-
tific and artistic insights in a fascinating book called The Act of
Creation. A typical instance is Karl Friedrich Gauss’s description, in a
letter to a friend, of how he discovered the solution of a mathematical
problem that had resisted four years of struggle: “At last ... I succeeded,
not by dint of painful effort, but so to speak by the grace of God. As a

1Bernard J. F. Lonergan, Insight: A Study of Human Understandinrg (New York:
Harper & Row, 1957) 3-6; Collected Works of Bernard Lonergan, vol. 3 (Toronto:
University of Toronto Press, 1992) 27-31.
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sudden flash of light, the enigma was solved ... For my part I am unable
to name the nature of the thread which connected what I previously
knew with that which made my success possible.”2 A common element
in these discovery stories is that though the breakthrough could not be
forced, it was usually preceded by intense and laborious effort. As Louis
Pasteur put it, “Fortune favors the prepared mind.”3

Lonergan, of course, situates creativity within the dynamic struc-
ture of human cognition: the recurrent and cumulative processes of
experiencing, understanding, deliberating, and deciding. That process
regularly generates insights, not only on rare occasions in the minds of
great geniuses, but in the minds of all men and women every day in
the course of our ongoing mental operations. Wondering about
insight, it is natural to wonder about the conditions that may affect the
frequency and quality of creative mental activity, in individuals or
groups.

Thomas Kuhn took up that subject in a little essay titled, “The
Essential Tension: Tradition and Innovation in Scientific Research.”4
Addressing himself mainly to educators, Kuhn contended that the
history of science shows that significant advances in the sciences have
generally been made by people who combined the traits of traditional-
ists and iconoclasts: researchers like Charles Darwin who were fully
immersed in the ‘normal science’ of their times, yet daring enough to
break with it. Kuhn stresses, as Lonergan did, the importance of the
community of specialized knowers. More often than not, it is the pro-
fessional group rather than any single individual, that displays the
traits of traditionalism and innovativeness simultaneously. Within
any community of knowers, some individuals will be mere tradition-
bound, while others will be more inclined to challenge the tradition.
This sets up the ‘essential tension’ which pulls all members of the

2Arthur Koestler, The Act of Creation: A Study of the Conscious and Unconscious
Processes of Humor, Scientific Discovery, and Art (New York: Macmillan, 1964) 117.

3Koestler, Act of Creation 113.

4The essay appears in Thomas Kuhn, The Essential Tension: Selected Studies in
Scientific Tradition and Change (Chicago: University of Chicago Press, 1977) 225.
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group in both directions. That tension, Kuhn believes, plays an impor-
tant role in fostering creativity.

Explaining why immersion in normal science tends to promote
the kind of insight that eventually transforms the tradition from
which it emerges, Kuhn says that “no other sort of work is nearly so
well suited to isolate for continuing and concentrated attention those
loci of trouble or causes of crisis upon whose recognition the most
fundamental advances in basic science depend.”> The typical prelude to
an important discovery is “not ignorance, but the recognition that
something has gone wrong with existing knowledge and beliefs.”¢ An
indispensable precondition for insight, then, according to Kuhn, is
rigorous training in the system of thought that represents the reigning
paradigm, the normal science, of the time.

Can any more light be shed on the mystery of how and why
insight comes to well-prepared minds, engaged in a vital tradition of
collaborative pursuit of knowledge? The subject fascinated Arthur
Koestler, whose studies of humor and of scientific and artistic creativity
led him to believe that creativity was sparked by what he called
‘bisociation.” Bisociation was his name for what happens when two or
more well-developed matrices of thought and experience come into
contact.” Such encounters, according to Koestler, can set in motion a
fruitful process of uncovering, selecting, re-shuffling, combining, and
synthesizing data, ideas, and skills.® As a comparative lawyer who has
regularly experienced the opening up of productive new avenues of
inquiry after examining the treatment of various problems in different
legal systems, I am inclined to think that Koestler was on to something.
But why should such encounters be productive of insights? This essay
consists in some reflections on that question within the context of
comparative law.

I first became aware of the way in which comparative law can
provoke significant cognitive restructuring in the fall of 1969 when, as

5Kuhn, Essential Tension 234.
6Kuhn, Essential Tension 235.
7Koestler, Act of Creation 35ff.
8Koestler, Act of Creation 108-109, 120.
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a beginning law professor, I attended the annual meszting of the
German comparative law society in Regensburg. During a session
devoted to the legal treatment of the surviving spouse in various legal
systems, I heard a striking presentation by a Swedish law professor,
Jacob Sundberg. What he said seemed so peculiar that I thought
perhaps I had not heard him correctly. Upon my return to Boston I
wrote him to inquire whether he had really meant to say that Swedish
family law was ‘marked by the positive disappearance of marriage as an
institution,” and whether it was really the case that the Swedish
government had ordained that ‘future legislation should be so drafted
as not to favor in any way the institution of marriage over other forms
of cohabitation.” In his reply, he not only assured me that I had under-
stood him correctly, but he furnished me with a full set of materials on
Swedish family law, which at that time was unique in many ways. He
included some of his own writings in which he traced similarities
between Swedish family law and the law of ancient Rome. I began to
see developments in American law in a new light. But why does
confrontation/comparison of separate legal discourses increase the
probability of productive developments?

Legal sociologist and systems theorist Gunther Teubner theorizes
that the encounter between two separate spheres of meaning some-
times serves as a ‘shock’ that can lead to ‘perturbations’ that in turn can
promote transformative restructuring.® The matter may be as simple as
that. The material Sundberg sent me surprised me; it shook up the
categories within which I was accustomed to work: marriage/non-
marriage; private law/public law; civil law/common law. It had an
effect similar to the effect sometimes produced by humor. Both
Koestler and Lonergan take humor very seriously in connection with
cognition. In Insight, Lonergan points out how humor breaks in on
our routines, entering “not by argument but by laughter.”10 Its signifi-
cance is profound: “[P]roofless, purposeless laughter can dissolve
honoured pretense; it can disrupt conventional humbug; it can disillu-

9Gunther Teubner, “The Two Faces of Janus: Rethinking Legal Pluralism,” 13
Cardozo Law Review 1443, 1453-56 (1992).

10Lonergan, Insight 626 = CWL 3:649.
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sion man of his most cherished illusions ... ” It can open the door to
the “detached, disinterested, unrestricted desire to know.” The effect on
me of the material I received from Sundberg was not so much to teach
me about Sweden as — like a Gary Larson sight-gag cartoon — to startle
me into a new perspective on my own system.

Comparative law, then, is, among other things, an interesting
source of ‘perturbation,’ potentially leading to cognitive restructuring.
Cross-national legal comparisons not only assist us in seeing what
remains invisible to us because we know it so well, but can sometimes
aid lawyers in overcoming thorny problems. Comparative study, for
example, reveals a historically conditioned weakness in the ability of
the continental European systems to deal with case law, and a corre-
sponding deficiency in the common-law systems where the interpreta-
tion of enacted law is concerned. These methodological weaknesses are
of more than academic interest, for they have created serious problems
of justice in modern legal systems.

1. Classical legal theory in modern regulatory states

As Max Weber pointed out in his sociology of law, different legal sys-
tems have historically fostered the development of somewhat different
arrays of professional skills.!! Accordingly, traditional comparative
analyses emphasize the centrality of court decisions (with accompany-
ing elaborate techniques for dealing with precedent) to the common
law, and of civil codes (with accompanying refined methods of inter-
pretation) to the Romano-Germanic legal systems. For nearly a century,
however, the relative predominance of the various sources of law in
practice has been quite markedly at variance with the classical common
and civil law descriptions.1? Indeed, the nature of both legislation and

11Gee Max Weber on Law in Economy and Society, ed. Max Rheinstein
(Cambridge: Harvard University Press, 1954), especially ch. 7. See also Max Rhein-
stein’s reflections on this subject in a lecture delivered at the same Regensburg
meeting where Sundberg spoke in 1969, “Rechtshonoratioren,” 34 RabelsZeitschrift 1
(1970).

12gee Mary Ann Glendon, “The Sources of Law in a Changing Legal Order,” 17
Creighton Law Review 663 (1984).
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case law have been transformed as liberal states evolved into liberal,
regulatory, social welfare states.

The principal changes can be briefly summarized. Beginning in
the late nineteenth century, a new kind of legislation began to rival the
importance both of judge-made common law in England and the
United States, and of civil codes in continental Europe. Factory legisla-
tion, workmen’s compensation laws, rudimentary social legislation,
and laws regulating everything from employment contracts to com-
merce and public utilities, removed large areas wholly or partially from
the coverage of judge-made law in the Anglo-American systems, and
from the civil codes in civil-law systems. As the twentieth century
wore on, the administrative apparatus of the modern state took shape:
each country began to attend systematically to the needs of its most
disadvantaged citizens, to lay down the main lines of its legal treat-
ment of industrial relations, and to extend the reach of its regulatory
powers. At the present time, one can say that England and the United
States have evolved from legal systems dominated by court decisions,
to systems in which enacted law has become the primary source of law.
In a parallel development in the civil law countries, the ever-growing
body of “special legislation” reinforces the traditional pre-eminence of
enacted law, but diminishes the coverage of the codes themselves.

2. Civil law methodology and case law

In this new legal environment, civil-law lawyers would seem to have a
methodological advantage, since their traditional strengths have been
in dealing with enacted law. The process of adaptation has not been a
simple one, though, for the techniques developed for code interpreta-
tion are not particularly well-suited to deal with statutes that possess
neither the same level of generality, not the same degree of conceptual
and terminological consistency as the great codifications.13

What has received less attention from continental Europeans is
the continuing relative weakness of civil-law methodology where case-

13Gee Rodolfo Sacco, “La Codification: Forme Dépassée de Législation?” Italian
National Reports to the XI International Congress of Comparative Law (Milan:
Giuffre, 1982) 65, 67.
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law is concerned. The increased volume of enacted law of all sorts in
modern legal systems has actually led to increased production of court
decisions, and has therefore intensified the need for case-law analysis.
Yet civil-law judges, hobbled by the traditional dogmatic view of their
role as strictly limited to deciding the particular dispute at hand, have
never developed techniques as refined as those of common-law judges
for the reasoned elaboration of precedent. In France, moreover, the
traditional narrow conception of the judge’s role plus revolutionary
hostility to the judiciary led to the early adoption of a cryptic judicial
opinion style which has further hampered legal development.

It does not seem accidental that those European legal scholars who
have called attention to this problem have been comparatists. In 1974,
Touffait and Tunc called for more fully reasoned judicial opinions in
France.l4 A recent comparative study by a Swiss scholar exposes the
serious problems entailed by an inadequately developed theory and
practice of precedent: a loss of predictability (Rechtssicherheit) and an
unacceptably high frequency of violations of the principle that like
cases ought to be treated alike. Thomas Probst’s conclusions to that
effect are based on his meticulous analysis of over-ruling decisions
handed down by the United States Supreme Court over a two-
hundred-year period, and of changes in direction by the Swiss Bundes-
gericht from 1875 to 1990.15 Probst demonstrates in detail how the
traditional conception that a single case has no bindirg effect has
hindered the development of sophisticated techniques for judicial
opinion writing and scholarly case-law analysis in civil-law countries,
with the practical consequence that similarly situated parties often
receive unequal treatment. Moreover, these methodological failings
have impeded the integration of case-law into the Swiss legal system, a

14Adolphe Touffait and André Tunc, “Pour une motivation plus explicite des
décisions de justice notamment celles de la Cour de Cassation,” 1974 Revue
trimestrielle du droit civil- 487.

15Dje Anderung der Rechtsprechung — Eine rechtsvergleichende, methodolo-
gische Untersuchung zum Phinomen der hochsrichterlichen Rechtsprechungs-
dnderung in der Schweiz und den Vereinigten Staaten (Basel: Helbing & Lichten-
hahn, 1993).
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problem that grows each passing year with the mounting accumulation
of court decisions.

Probst has called, therefore, for a rethinking of the position of
precedent in the civil law systems in the light of the principle of
treating like cases alike. The time has come, he argues, for civil-law
scholars and judges to bring the same level of skill and attention to the
study of case law that they have traditionally brought to interpretation
of enacted law. Like Touffait and Tunc, Probst would like to see fuller
exposure of the reasoning process and grounds for judicial decisions.
He exhorts legal scholars, for their part, to develop methodologies that
would help to promote more coherence in judicial practice as well as in
the materials of legal reasoning as a whole. He doubts, however, that
American models could be of much assistance in such a process of
reorganizing civil-law methods. The relevance of American law to his
masterful study seems to be mainly this: intense study of the foreign
system administered a ‘shock’ to his usual way of looking at things
which in turn engendered a scheme for creative restructuring without
borrowing.

3. Common law methodology and enacted law

The American legal system furnishes a kind of counterpoint to Probst’s
demonstration.16 If civil-law lawyers, with their great sophistication in
drafting and construing enacted law are not, in general, as adept as
common-law lawyers in dealing with case law, common-law lawyers
traditionally have had a corresponding deficit where codes, statutes and
regulations are concerned. Just as his study of American law shocked
Probst into heightened awareness of some weak points in his home
system, encounters with the civil law have alerted some American
scholars to our generally inept ways with statutes. Thus Roscoe Pound
observed long ago:

[Tlhe common law has never been at its best in administering
justice from written texts. It has an excellent technique of finding

165ee Mary Ann Glendon, “The Common Law and the Written Law,” in The
Supreme Court and the Constitution (Washington, D.C.: Ethics and Public Policy
Center, forthcoming).
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the grounds of decision of particular cases in reported decisions of
other cases in the past. It has always, in comparison with the civil
law, been awkward and none too effective in deciding on the basis
of legislative texts.”

Pound correctly surmised that attitudes and practices formed by
such ‘long-taught traditions’ would not easily be dislodged. Karl
Llewellyn, the chief draftsman of the Uniform Commercial Code (who
had studied and taught in Germany), pointed out the ‘unevenness, the
jerkiness’ of American work with statutes as contrasted with case law.18
Comparing American lawyers unfavorably in this respect to their civil-
law counterparts, he wrote:

It is indeed both sobering and saddening to match our boisterous
ways with a statutory text against the watchmaker’s delicacy and
care of a ... continental legal craftsman, or even of a good Ameri-
can lawyer when the language he is operating with is that not of a
statute but of a document.1?

The reasons for these deficiencies reside, in large part, in profes-
sional history. It was judges and practitioners who took the lead in
developing English law, while the civil law was developed in impor-
tant respects by university scholars, and was rationalized and system-
atized at a crucial stage by comprehensive legislative codifications.20
One might say that Anglo-American and continental lawyers are like
athletes, who as a result of playing different sports have developed
muscular strength in different parts of their bodies. For centuries, so

17Roscoe Pound, “The Formative Era of American Law,” in The Life of the Law,
ed. John Honnold (London: Collier-MacMillan, 1964) 60.

18Karl N. Llewellyn, The Common Law Tradition (Boston: Little, Brown, 1960)
379. As a legislative draftsman, Llewellyn borrowed freely from German models.
Herman, “Llewellyn the Civilian: Speculations on the Contribution of Continental
Experience to the Uniform Commercial Code,” 56 Tulane Law Review 1125, 1130 n. 20
(1982).

19 lewellyn, Common Law Tradition 380.

20gundberg has written: “[Tlhe art of codification was attended by the art of con-
struing and applying a code: the Civilians learned how to work with a code as well as
how to write one.” Civil Law, Common Law, and the Scandinavians 190. See also
Mary Ann Glendon, Michael Gordon, and Christopher Osakwe, Comparative Legal
Traditions (St. Paul, MN: West Publishing Co., 1985) 44-34.
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long as American and English lawyers worked sitting at the common
law bench, they did not need their spindly statutory legs. They had a
simple set of tools that were adequate for dealing with pre-modern
English statutes — statutes which typically did not purport, as Euro-
pean codes did, to be complete new sets of authoritative starting points
for legal reasoning.2! English judges, traditionally, treated statutes as a
kind of overlay against the background of the common law, and tried
where possible to construe them so as to blend them into the case law.

Those crude techniques worked well enough until the late nine-
teenth century. Before the Civil War, according to Pound, an American
lawyer could number on his fingers the statutes with an enduring
effect on private law.22 As late as 1875, nearly half the Supreme Court’s
case load was still pure common-law litigation.23 But as the turn of the
century approached, there was not only a great increase in legislation,
but legislation of a type that did not blend easily with the pre-industrial
common law.24 By 1925, the pure common-law portion of the Supreme
Court’s docket had shrunk to only five percent.25

Once it becomes clear that enacted law of various sorts had
acquired a prominent and permanent place among the materials of
legal reasoning, the question arises: why did American lawyers not
systematically attend to the study of legislative drafting, and to the
development of more differentiated techniques for interpreting the
new and more complex types of statutes? In point of fact, many emi-
nent legal figures, including Roscoe Pound,?¢ Benjamin N. Cardozo,?’

21See generally Glendon, Sources of Law 666-673.
22Pound, “Formative Era” 59.

23Frankfurter, “Some Reflections on the Reading of Statutes,” 47 Columbia Law
Review 527 (1947).

24Glendon, Sources of Law 667.

25Franl<furter, “Some Reflections” 527.

26Pound, “Common Law and Legislation,” 21 Harvard Law Review 383 (1908).
27Cardozo, “A Ministry of Justice,” 35 Harvard Law Review 113 (1921).
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James M. Landis,28 Felix Frankfurter,2® and Karl Llewellyn,30 did send
out early warnings that traditional legal skills urgently required
upgrading. In the cases of Pound, Cardozo, and Llewellyn, awareness of
European contrasts seems to have prompted commentary. Cardozo’s
essay, with its title borrowed from the continent (“A Ministry of
Justice”), called for the establishment of permanent commissions to
draft laws and to keep the operation of all parts of the legal system
under study.

The cry was raised again by Henry Hart and Albert Sacks, who
wrote in the 1950s, “The hard truth of the matter is that American
courts have no intelligible, generally accepted, and consistently applied
theory of statutory interpretation.”3! And yet again by J. Willard Hurst
in 1982.32 Nevertheless, in the spring of 1992, a Harvard Law School
curriculum committee reported that Harvard (like most other law
schools) was still teaching the basic required first-year program “almost
without regard to the coming of the regulatory state, and without
recognition that statutes and regulations have become the predomi-
nant legal sources of our time.”33 It is not for lack of teaching materi-
als3* that the field of legislation has remained “a scholarly backwater.”35

28Landis, “Statutes and the Sources of Law,” Harvard Legal Essays (Cambridge:
Harvard University Press, 1934) 213.

29Frankfurter, “Some Reflections” 527.

30Karl N. Llewellyn, The Bramble Bush, 3rd ed. (Dobbs Ferry, NY: Oceana, 1960)
78-81. See also Llewellyn, The Common Law Tradition 379.

31Henry Hart and Albert Sacks, The Legal Process: Basic Problems in the Making
and Application of Law (Cambridge: tentative ed., 1958) 1201. Recent articles on
statutory interpretation run the gamut from treating statutes as ‘markets’ to natural-
law theories to postmodernist deconstruction.

32“Statute law is a pervasive element of twentieth-century legal order in the
United States ... Yet the schools, the legal literature, and the legal profession have
given remarkably little attention to the legislative process.” ]. Willard Hurst, Dealing
with Statutes (New York: Columbia University Press, 1982) 1.

33Report of the Harvard Law School Comprehensive Curricular Assessment
Committee, 5 May 1992, 4 (on file with the author).

34Reed Dickerson was long a lone pioneer with his books and manuals on
legislative drafting and interpretation. See especially, The Fundamentals of Legal
Drafting, 2nd ed. (Boston: Little, Brown, 1986); The Interpretation and Application of
Statutes (Boston: Little, Brown, 1975). Recently, William N. Eskridge, Jr. and Philip P.
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How, then, can one explain that, to this very day, American law
schools have paid so little heed to calls from some of the century’s
leading legal thinkers to tool up for the modern legal world?

At one time, it must have seemed that legal education would take
a different direction. Beginning at the turn of the century, the National
Conference of Commissioners on Uniform State Law, the American
Bar Association, and the American Law Institute undertook ambitious
drafting and lobbying projects. In the New Deal era and during World
War II, many of the nation’s most talented lawyers were engaged in
drafting legislation and regulations. In the 1950s and 1960s, however, it
was constitutional law, not legislation or regulation, that became the
glamor subject in the academy. Old practices and attitudes toward
enacted law continue to cast their spell over courts and commentators
as they deal with the form of enacted law that now dominates the
American legal imagination: the Constitution. Craft traditions are an
important but neglected part of the explanation for the state of affairs
that led one leading American constitutional scholar to make the
remarkable admission in 1991 that “our understanding of consti-
tutional interpretation remains in a primitive state.”3¢

Interestingly, foreign students in American law schools are struck
immediately by their American counterparts: the typical constitutional
law course begins, not with a study of the text, structure, and design of
the Constitution, but with a case — usually Marbury v. Madison where
the Supreme Court first claimed the power of judicial review.3” Their
surprise turns to genuine puzzlement when, as the typical course goes
on, the professor pays scant attention to the Constitution. American

Frickey have entered the field with their Cases and Materials on Legislation: Statutes
and the Creation of Public Policy (St. Paul, MN: West, 1988).

35Gee Patrick J. Kelley, “Advice from the Consummate Draftsman: Reed Dicker-
son on Statutory Interpretation,” 16 Southern 1llinois Law Journal 591, 592 (1992).

36Cass R. Sunstein, review of On Reading the Constitution, by Laurence H. Tribe
and Michael C. Dorf, New Republic 11 March 1991, 35.

375 U. S. (1 Cranch) 137 (1803). It was not always thus. According to Paul Carring-
ton, students in early American law schools were required to have a detailed
knowledge of the Constitution, and The Federalist was often used as a basic text.
Carrington, “Butterfly Effects: The Possibilities of Law Teaching in a Democracy,” 41
Duke Law Journal 741, 759 (1992).
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lawyers, for their part, are accustomed to the fact that not even a
minimal consensus exists on the techniques to be used for construing
their basic law. They find it hard to comprehend that in continental
Europe substantial consensus does exist (across a wide political
spectrum) on the outlines of a general approach to constitutional
interpretation.38

Yet there is a sense in which Americans in practice, more often
than not, do bring a common approach (or, more precisely, a common
set of habits) to constitutional interpretation. For the sake of clarity, I
will describe that approach first in a form that is perhaps too stark: in
practice, American courts and commentators tend to approach the
Constitution in precisely the same awkward way that Anglo-American
lawyers have always dealt with all other forms of enacted law; and the
same disarray that has long characterized their efforts at statutory
interpretation is now replicated in the chaos of constitutional interpre-
tation. A less tendentious way of putting the point is that historical
happenstance —in the form of certain traditional professional
strengths and weaknesses — has had a greater influence on constitu-
tional interpretation, in the United States and Europe, than is generally
recognized.

With hindsight, this state of affairs seems almost inevitable. At
the time of the Founding, the American framers were torn “between a
global rejection of any and all methods of constitutional construction
and a willingness to interpret the constitutional text in accordance with
the common law principles that had been used to construe statutes.” In
the early years of the republic, that problem was temporarily resolved

38That approach essentially consists of adapting to constitutional interpretation
the traditional set of techniques that lawyers in civil-law systems had developed for
dealing with their civil codes and later adapted to special legislation. Needless to say,
consensus on a general approach does not preclude vigorous controversy about how
the approach is to be applied. On this point, I have benefited greatly from works-in-
progress by Professor Winfried Brugger of Heidelberg University: Legal Interpretation,
Schools of Jurisprudence, and Anthropology and Is There Something to be Learned
from German Constitutional Law? (manuscripts on file with the author). See also
Winfried Brugger, Rundfunkfreiheit und Verfassungsinterpretatior. (Heidelberg:
Miiller, 1991) 50-60.
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when a consensus developed on “original intent.”3? That consensus,
however, did not endure, and original intent became but one of many
fiercely defended approaches to the problem of constitutional interpre-
tation.40 At the turn of the twentieth century, the United States
Supreme Court embarked on its first sustained adventure with judicial
review — the power it had claimed in 1803, but had up to then rarely
exercised.4! Today it is commonplace to describe the behavior of
American courts a century ago in striking down much economic and
social legislation as showing the degree to which the judiciary was in
the service of the economically dominant classes.4? But there is more to
the story. The fact is that when American judges entered the relatively
uncharted areas of interpreting these new types of statutes and
reviewing them for conformity to the Constitution, they did not know
quite how to handle the situation. Quite naturally, most judges during
those years of transition proceeded in the way they knew best.

When turn-of-the-century judges encountered gaps or ambiguities
in the written law, their tendency was to fill them with the common

39H. Jefferson Powell, “The Original Understanding of Original Intent,” 98 Har-
vard Law Review 885, 887 (1985).

40Ty an American lawyer, it is fascinating to see how continental theory treats
‘original intent’ as receding in significance with the age of a code or constitution. Thus
French jurists regard the idcas and intentions of the drafters of the Civil Code of 1804
as almost irrelevant to the decision of present day cases. Rieg, “Judicial Interpretation
of Written Rules,” in Glendon, Gordon, and Osakwe, Comparative Legal Traditions
229-230. The German Federal Constitutional Court, following the same practice,
declined in 1977 to accord decisive weight to evidence of the intent of the framers of
the 1949 Basic Law. See Donald Kommers, The Constitutional Jurisprudence of the
Federal Constitutional Court of Germany (Durham, N.C.: Duke University Press,
1989) 316.

41Though the Supreme Court claimed the power to have the last word on the
meaning of the constitutional text in Marbury v. Madison, it generally avoided direct
confrontation with other branches of government until the late nineteenth century.
See Lawrence Friedman, A History of American Law, 2nd ed. (New York: Simon &
Schuster, 1985) 122-123, 345.

In the first seventy-five years, only two federal laws were held unconstitu-
tional (one was the Missouri compromise in Dred Scott v. Sandford, 60 U.S. (19 How.)
393 (1857). In the decade of the 1880s alone, however, the Court struck down five
federal and forty-eight state laws. James Q. Wilson, American Government: Institu-
tions and Policies, 5th ed. (Lexington, MA: D.C. Heath, 1992) 398.

4280e Grant Gilmore, The Ages of American Law (New Haven: Yale University
Press, 1977) 66. Sce also Friedman, History of American Law 358-362.
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law, rather than to search first for principles in the structure and design
of the instrument. They fell back on the time-honored practice of
construing enacted law (including the Constitution) in such a way as to
blend in with, rather than displace, the common law background — a
background where protection of property rights and freedom of con-
tract were ensconced at the time as leading principles. As Roscoe Pound
astutely put it, “[The common-law lawyer] thinks of the constitutional
checks upon legislation as enacting common-law limitations, and
systematically develops those checks in terms of the common law.”43
Oliver Wendell Holmes Jr. and others insisted vigorously that the
Constitution was not just an overlay on the private law of property and
contract.44 But that point seldom got across until the 1930s, and even
then it was not fully absorbed.

In the 1950s and 1960s, the preference for judge-made over enacted
law that had been so evident in constitutional interpretation from the
beginning of the century to the New Deal, enjoyed an Indian summer
as the Supreme Court embarked on a second exciting adventure with
judicial review. And that same reflexive preference persists today
among many American teachers of constitutional law who treat the
various provisions of the Constitution as mere discrete starting points
for free-wheeling judicial elaboration — as if that document had not
established a regime which places important limits on both judicial
and legislative law making.

When the American Supreme Court first began regularly to
review legislation for conformity to constitutional norms, it was an
interesting theoretical question whether judicial review itself made it
inevitable that the text and structure of the Constitution would be
thrust into the background by case law. At a time when hardly any
country besides the United States had judicial review, Ernst Freund
theorized that this would indeed be the necessary consequence of

43Pound, “Formative Era” 61.

44See, for example, Lochner v. New York, 198 U.S. 45, 74-76 (1905) (Holmes, ].,
dissenting); Adkins v. Children’s Hospital, 261 U.S. 525, 570 (1923) (Holmes, J., dissent-
ing); Truax v. Corrigan, 257 U.S. 312, 344 (1921) (Holmes, |., dissenting).
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giving such power to courts.4> But now that systems of judicial review
have been operating for several decades in other liberal democracies,
we can see that the text need not be thrust so deeply into the back-
ground as it has been in the United States.“¢ While recognizing that
constitutions are more political and more open-ended than codes,
continental courts and scholars have found it natural to approach
them by taking the text seriously, and proceeding from close textual
analysis in the light of overall structure, to consideration of purpose
both in the light of history, and in the light of circumstances as they
exist at the time of interpretation.4’

What has been lost through neglect of text and structure in
American constitutional interpretation is far from negligible. The
constitutional jurisprudence of the Supreme Court is laden with
extreme and a-textual outcomes that do not even stand up to the
criteria by which common-law lawyers have traditionally judged their
own work — treating like cases alike, and assuring predictability and
stability without foreclosing adaptation to changing social and
economic circumstances. Happily, a growing group of American legal
scholars — such as Akhil Amar,48 John Hart Ely,4% Michael
McConnell,50 and Geoffrey Miller,5! to name a few — are beginning to

45Frnst Freund, “Constitutional Law” in Encyclopaedia of the Social Sciences, vol.
4 (New York: MacMillan, 1937) 248-249.

46gee, for example, the decisions of the German constitutional court collected in
Kommers, The Constitutional Jurisprudence of the Federal Constitutional Court of
Germany; but Brugger (above n. 38), makes the important point that the United States
Constitution is much older than other single-document constitutions, and much less
specific than, say, the German Basic Law of 1949.

47 Again, I am indebted to Brugger (above n. 38).

48 Amar, “The Bill of Rights as a Constitution,” 100 Yale Law Jourral 1131 (1991).
See also Amar, “The Bill of Rights and the Fourteenth Amendment,” 101 Yale Law
Journal 1193 (1992).

49John Hart Ely, Democracy and Distrust (Cambridge: Harvard University Press,
1980) 88-104.

50McConnell, “Federalism: Evaluating the Founders’ Design,” 54 University of
Chicago Law Review 1484 (1987).

51Miller, “Rights and Structure in Constitutional Theory,” 8 Social Philosophy
and Policy 196 (1991).
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take up the challenge of ‘constitutional architecture.”52 These scholars
are exploring the relationship between our system of limited govern-
ment and the system of rights that has been at the forefront of constitu-
tional theory in recent years. And they are approaching interpretive
problems by attending to the overall design of the Constitution and the
mutually conditioning relationships among its provisions. Without
neglecting the rights tradition or the principles embodied in two
centuries of precedent, they are attempting to restore separation of
powers, federalism, and constitutional text and structure to “a central
and appropriate place” in constitutional theory.53

Mainstream theory and practice, however, are still far from
wholeheartedly embracing holistic or structural approaches to the
Constitution. As for the long-neglected, but equally important, task of
the study of legislation, practically everything remains to be done. And,
regrettably, it seems likely that that work will go forward, if at all, with-
out the salutary impetus to cognitive restructuring that might be
provided by study of other models.

If, as Koestler suggested, creativity is often sparked through
encounters between well-developed but autonomous matrices of
thought and experience, European transnational courts, where judges
with common law and civil law backgrounds now sit side-by-side, may
well be the places to watch. Beginning with Tocqueville, many
observers have speculated about why the United States, which has pro-
duced so many inventive persons like Thomas Edison, has contributed
‘notoriously’ little to the ranks of basic scientists.54 No doubt there are
many reasons, but persistent American insularity, as arrogant as it is
ignorant, must figure prominently among them.

52Gee Paul Bator, “The Constitution as Architecture: Legislative and Administra